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OftOIIZIQR !l'O 11)11. !l'O IftIQ

Ohio bdio A• .cKlia~e., Inc. ("OD"), by i~. a~~orJley., pur.uan~ ~o "c~ion

1.294 (b) of the co.ai••ion'. Rule., hereby .ubai~. ~his "Oppo.i~ion ~o No~ion

~o S~rike." on April 6, 1994, ORA fileel a .uppl...n~ ~o a lIO~ion ~o enlarge the

issues against Shell.. P. Dayis ("Dayis"). oa April 20, 1994, Davis filed a

.otion to strike. In opposition to Davi.' .otion, ORA subaits the following

c~nts.

Dayis previously disclo.eel duriag di.coyery in this proceeeling that .he had

received a purporteel tower site agr.-at in Decellber 1991 fro. Mid-Ohio

coaaunications, Inc. A Dec-.ber 1991 letter frca Mid-Ohio .tate. in pertinent

part that it is "williag to negotiate" and has an "inteat to negotiate" with

Davis as to use of its traas.itting tower and facilities.

In a March 28, 1994, subais.ioa, Davi. disclosed a letter frca Mid-Ohio,

dated March 2, 1994. fterein, Kid-Ohio confiraed that its Deceaber 1991 letter

was only a "williapess to aegotiate" as to a "possible" lease of the tower site.

ORA thus contended in its April 6, 1994, suppl..ent that, under applicable

COIIIlission policy, Davis ne"er had "reasonable a ••urance" of her proposed tower

site.

Davis appareatly takes uabrage as to this recent attack on her tower site

qualifications and d...ad. that the suppl...at be stricken as soaehow defective

and unti_ly. However, she is not clear or coherent as to how ORA's suppl..eat

is defective and unti..ly.

Davis appears to characteri.e the suppl..ent as a petition for

reconsideration of the ALJ's June 24,1993, denial of ORA'. IIOtion to enlarge the

i ••ue. a. to her tower site qualifications. However, the supple_nt i. a _an.

to apprise the Board as to new fact. bearing on that tower site issue, which i.

now before Board in OD'. exceptions, filed Deceaber 20, 1993.

Dayis next coateDds that ORA'. exception. have not been properly

suppl...nted becau.e the April 6, 1994, auppl..ent i. an incorporation by

reference into the exceptioa.. Dayis base. this convoluted arguaent on Kuaace

~, 47 RR2d 1405 (aev. ad. 1980). However, that deci.ion rested on entirely

differeat facts. In any event, the Board granted the applicant leave to



suppl...n~ i~s exce~iODs. OIIA hereby reques~s such leave, if ~he Board belie.es

~ha~ a re-subaission is DeCe.sary.

Davis ques~ions ~e "good fai~b" of filing of ~he suppl...n~ because she

di.agree. wi~h ~he a~~. _de by OM. However, con~rary ~o Davi.' claia.,

the .uppl...nt i. well-groUDCled in both the fac~s and the law.

Davis also con~eDds ~ha~ ~he suppl...n~ is in viola~ionof Sec~ion 1.49 (a)

of ~he Rule., bu~ fails to id8ll~ify which aspec~ of ~ha~ .ul~i-part provision ORA

i. in violation. It aay be that Davi. believes that the type si.e on the

.uppl_en~ does not ..e~ CO-ission requir...n~.. However, the pleading i. in

12-poin~ ~ype, which is perais.ible UDder Section 1.49 (a). In any even~, ~he

suppl_ent i. well wi~hin any page liai~a~ions iaposed by eo.ais.ion. Therefore,

ORA ha. no~ a~t_pted ~o evade page liaitations require.ent. by u.ing ...11 type

.i.e and thus Davi. has not been prejudiced.

Davis devo~e. auch of her .o~ion ~o .~rike to ..king the .... .ubstan~ive

arguaent. a. in her opposi~ion to ~e suppl...n~, filed April 20, 1994. In bo~h

pleading., she focuses upon Ili1ah Bro'dca,~ipq Corp., 68 JtJt2d 205, 207, para.

10 (1990), for the proposi~ion that the Coaai••ion has a liberal .tandard for

"rea.onable a ••urance" of a propo.ed tower .ite.

However, Davi. ignore. ~he CO-i••ion' • .ore recen~ deci.ion in .,tional

co..upication. Ipdus~rie., 7 PCC Rcd 1703, para. 2 (1992), which affiraed ~he

Board'. deci.ion in 6 PeC Rcd 1978, 1979, para. 10 (Rev. ad. 1991). Therein, the

Board held ~ha~ "reasonable a.surance" of ~he availabili~y of a ~ower .ite

requires .ore than a vague "willingne.s to deal" on the part of the .ite owner,

ci~ing Progre••ive CoIMupic'~iops, Inc., 3 PCC Rcd 5758, 5759, para. 9 (Rev. ad.

1988) •

Accordingly, the Karch 2, 1994, let~er froa Mid-Ohio unequivocally confira.

~ha~ i~s under.~anding of its relationship with Davis was ..rely a "willingne••

~o de.l" in the fu~ure. Thi. is insufficient under e.~abli.hed Co_is.ion

policy.
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WHEREFORE, in view of the foregoing, ORA requests that Davis' motion to

strike be denied as procedurally and substantively without any merit.

Respectfully submitted,

'P'A'~~

ss:tttJ:;fu~~~~e11~v;;etir~t~o;jni1~
Attorneys for Ohio Radio

Associates, Inc.
1155 15th st., N.W., suite 400
Washington, D.C. 20005
Telephone: 202-659-3900

April 29, 1994
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I, St.ephen T. Yelyert.on, an at.t.orney in t.he law fira of Me.air ,. Sanford,

P.A., do hereby cert.ify t.hat. on t.hi. 29t.h day of April, 1994, I have cau.ed t.o
be hand delivered or _iled, u.S. _iI, po.t.age prepaid, a copy of t.he foregoing

"Oppo.it.ion t.o Mot.ion t.o St.rike" t.o t.he following:

Joseph A. Marino, Chairaan*
Review Board
Pederal co..unicat.ion. co.ai••ion
Rooa 211
2000 L St.reet, N.W.
washingt.on, D.C. 20554

J.... Shook, ••quire
..aring Branch
Pederal co..unicat.ion. co.ais.ion
Rooa 7212
2025 M street., N.W.
Wa.hingt.on, D.C. 20554

Art.hur V. Belenduik, .squire
saithwick ,. Belenduik, P.C.
1990 M Street., N.W.
Suit.e 510
washingt.on, D.C. 20036
Counsel for David A. Ringer

J.... A. Koerner, ••quire
Baraff, Itoerner, Olender ,. Hochberg, P. C.
5335 Wiscon.in Avenue, •• W.
suit.e 300
washingt.on, D.C. 20015-2003
COun.el for ASP Broadca.t.ing COrp •

• ric S. Kravet.., .squire
Brown, Pinn & lIietert, Chart.ered
1920 N Street., N.W.
Suite 660
Wa.hington, D.C. 20036
Counsel for Wilburn Indu.trie., Inc.

Dan J. Alpert., .squire
Law Office of Dan J. Alpert.
1250 Connect.icut. Avenue, ••W.
Wa.hingt.on, D.C. 20036
COunsel for Shell.e P. Davi.
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